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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 

10  CFR  Part  212 
[Docket  No.  ERA-R-79-32E] 

Resellers’  and  Reseller-Retailers’  Price 
Rules  for  Gasoline 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  Rule  and  Notice  of 
Continued  Rulemaking. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  adopts  final 
rules  regarding  the  pricing  of  gasoline  by 
resellers  and  reseller-retailers. 

The  rules  adopted  today,  which  are 
effective  May  1, 1980,  provide  the 
following: 

(1)  Resellers’  and  reseller-retailers’ 
maximum  lawful  selling  price  for  resales 
of  gasoline  is  the  acquisition  cost,  plus 
7.7  cents  per  gallon,  plus  tax  costs.  The 
fixed  margin  will  be  adjusted  semi¬ 
annually  based  on  changes  in  the  GNP 
deflator. 

(2)  Acquisition  cost  for  small  resellers 
(gasoline  sales  of  five  million  gallons  or 
less  in  calendar  year  1979)  is  the  most 
recent  purchase  price  and  for  large 
resellers  (greater  than  five  million 
gallons  of  gasoline  sales  in  calendar 
year  1979)  is  the  cost  of  gasoline  in 
inventory  calculated  pursuant  to  the 
reseller's  historic  accounting  practices 
consistently  applied. 

(3)  The  carry  forward  of  unrecouped 
costs  and  existing  “banks”  are 
eliminated. 

(4)  Restrictions  on  the  amount  of 
increased  commissions  paid  to 
consignee  agents  by  refiners  are 
eliminated. 

(5)  Reseller-retailers’  maximum  lawful 
selling  price  in  retail  sales  is  the 
reseller-retailers’  most  recent  dealer 
tank  wagon  (DTW)  price  charged  to  the 
nearest  independent  retailer,  plus  16.1 
cents  per  gallon,  plus  tax  costs.  If  no 
sales  are  made  to  an  independent 
retailer,  the  reseller-retailers’  acquisition 
cost,  plus  23.8  cents  per  gallon,  plus  tax 
costs  is  the  maximum  lawful  selling 
price.  The  cents  per  gallon  amounts  will 
be  adjusted  semi-annually  based  on 
changes  in  the  GNP  deflator. 

(6)  In  the  alternative,  resellers  and 
reseller-retailers  may  elect  to  compute 
maximum  lawful  selling  prices  under  the 
rules  in  effect  on  April  30, 1980  rather 
than  under  the  amendments  adopted 
today. 

This  rulemaking  is  continued  with 
respect  to  the  proposed  “layering” 
provisions. 


DATES:  Effective  date  of  final  rule:  May 
1, 1980.  Written  comments  on  continued 
rulemaking:  July  1, 1980. 
address:  All  comments  to  Public 
Hearing  Management:  Docket  No.  ERA- 
79-32-E,  Department  of  Energy,  Room 
2313,  2000  M  Street,  NW.,  Washington, 
D.C.  20461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Gillette  (Hearing  Procedures). 
Economic  Regulatory  Administration, 
Room  2214,  2000  M  Street,  NW., 
Washington,  D.C.  20461,  (202)  653- 
3757 

William  L.  Webb  (OfHce  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  110-B,  2000  M 
Street,  NW.,  Washington,  D.C.  20461, 
(202)  653-4055 

Chuck  Boehl  or  Ed  Mampe  (Regulations 
and  Emergency  Planning),  Economic 
Regulatory  Administration,  Room 
7204,  2000  M  Street,  NW.,  Washington, 
D.C.  20461,  (202)  653-3199 
William  Funk  or  William  Mayo  Lee 
(Office  of  General  Counsel), 
Department  of  Energy,  Room  6A-127, 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252-  * 
6736  or  252-6754 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Comments 

.  III.  Amendments 

IV.  Continued  Rulemaking 

V.  Procedural  Requirements 

I.  Background 

On  July  15, 1979  the  DOE  issued  final 
rules  regarding  the  price  regulations  for 
retailers  of  motor  gasoline  (44  FR  42541, 
July  19, 1979).  The  new  simplified 
method  of  computing  retailers’ 
maximum  lawful  selling  prices  for 
gasoline  is  based  on  the  acquisition  cost 
of  the  gasoline  plus  a  fixed  cents  per 
gallon  markup  and  applicable  tax  costs. 

During  the  rulemaking  proceeding 
DOE  received  comments  regarding  the 
price  rules  for  resales  of  gasoline  by 
resellers  and  reseller-retailers.  DOE  only 
adopted  new  price  rules  for  independent 
retailers,  however,  and  used  the 
comments  received  concerning  other 
types  of  sales  to  formulate  several 
alternative  pricing  schemes  for  sales  by 
resellers  and  reseller-retailers. 

On  November  28, 1979,  DOE  issued  a 
notice  of  proposed  rulemaking  entitled 
Resellers’  and  Reseller-Retailers’ Price 
Rules  for  Gasoline  (44  FR  69602, 
December  3, 1979),  The  Notice  set  forth 
several  alternative  amendments  to  the 
existing  price  rules  for  resellers  and 
reseller-retailers.  Generally,  two  major 
alternative  conceptual  approaches  and 
several  major  changes  to  the  existing 
rules  were  proposed.  In  addition,  an 
interim  rule  was  proposed  to  grant 


resellers  and  reseller-retailers  limited 
relief  by  increasing  the  amount  of 
increased  non-product  cost  that  could  be 
passed  through  in  delivered  reseller 
sales  and  increased  the  allowable  pass 
through  of  increased  commissions  paid 
to  consignee  agents  by  refiners.  The 
interim  rule  was  adopted  effective 
January  1, 1980  (44  FR  77118,  December 
28, 1979). 

The  major  amendments  proposed  in 
the  Notice  were  as  follows: 

1.  Increase  the  cents  per  gallon 
limitation  currently  imposed  on 
resellers’  and  reseller-retailers’  pass 
through  of  non-product  cost  increases  in 
gasoline  resales  by  2.6  cents  per  gallon 
for  deliveries  of  less  than  20,000  gallons 
and  one  cent  per  gallon  for  deliveries  of 
more  than  20,000  gallons,  reflecting 
increased  non-product  cost  and  inflation 
as  measured  by  the  GNP  deflator  since 
the  first  quarter  1974. 

2.  In  the  alternative,  adopt  a  new 
pricing  scheme  permitting  a  7.7  fixed 
cents  per  gallon  markup,  plus 
acquisition  cost  and  tax  cost  from 
resellers’  and  reseller-retailers’ 
delivered  resales  of  less  than  20,000 
gallons  and  3  cents  per  gallon  for 
delivered  resales  of  20,000  gallons  or 
more,  also  reflecting  increased  non¬ 
product  cost  and  inflation  since  1974. 

3.  Allow  reseller-retailers  a  16.1  cents 
per  gallon  fixed  markup  for  retail  sales 
consistent  with  the  retailer  price  rules 
adopted  July  15, 1979. 

4.  Eliminate  current  “banks”  and  the 
carry  forward  of  unrecouped  costs  for 
resellers  and  reseller-retailers. 

5.  Add  a  “layering”  provision  to 
prevent  the  unnecessary  resale  of 
gasoline. 

6.  Permit  refiners  to  pass  through  in 
price  increases  without  limitations  all 
increased  costs  of  commissions  paid  to 
consignee-agents  or,  alternatively, 
restrict  the  amount  of  increased  costs  of 
commissions  which  may  be  passed 
through  in  price  increases. 

II.  Conunents 

The  DOE  held  public  hearings  in 
Washington,  D.C.  (December  12  and  13, 
1979  and  January  22  and  23, 1980),  San 
Francisco,  California  (January  8, 1980), 
and  Atlanta,  Georgia  (January  15, 1980) 
regarding  the  Notice  of  Proposed 
Rulemaking.  Approximately  72  persons 
testified  at  these  hearings.  Over  146 
written  comments  were  received  from 
interested  parties,  including  resellers, 
reseller-retailers,  refiners.  State  and 
National  trade  associations,  consumer 
groups,  the  Federal  Trade  Commission 
(FTC),  the  Small  Business 
Administration  (SBA),  and  the  Council 
on  Wage  and  Price  Stability  (COWPS). 

A  copy  of  the  comments  submitted  and 
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a  more  detailed  summary  of  those 
comments  is  available  at  DOE’s 
Freedom  of  Information  Office,  Room 
GA-145,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  between  the  hours  of 
8  a.m.  and  4:30  p.m. 

A  summary  of  the  comments  on  the 
major  proposed  amendments  is  as 
follows: 

(a)  There  was  wide  support  for  the 
concept  of  increasing  markups  at  the 
reseller  level  for  resellers  and  reseller- 
retailers.  Small  jobbers,  particularly 
those  in  sparsely  populated  regions, 
stated  that  the  current  legal  margins 
were  not  sufficient  to  cover  their 
increased  non-product  costs.  A  study 
sponsored  by  the  SBA  with  the 
cooperation  of  the  NOJC  provided 
evidence  that  the  average  small 
resellers’  non-product  costs  have 
increased  substantially  since  the  last 
increase  in  the  limitation  on  the  pass 
through  of  increased  non-product  costs 
permitted  by  DOE  in  early  1974. 

There  were  widespread  comments 
about  the  diversity  and  complexity  of 
the  functions  performed  by  gasoline 
resellers.  For  example,  resellers’ 
business  operations  range  from  small- 
scale  farm  suppliers  to  large  national 
and  international  traders  of  shiploads  of 
petroleum  products.  Some  resellers  own 
salary-operated  retail  operations  with 
many  small  sales  to  consumers  and 
some  are  single-office  brokerage  firms 
with  only  large  sales  to  a  few  customers. 

Distinctions  between  the  primary 
proposal  (an  additional  2.6  cents  or  one* 
cent  per  gallon  increase  in  the  limitation 
on  non-product  cost  increase 
passthroughs)  and  the  alternative 
proposal  (a  7.?  cents  or  3  cents  per 
gallon  fixed  cents  markup  over 
acquisition  cost]  were  important  chiefly 
to  small  jobbers  in  rural  areas,  where 
long  distances  or  rough  terrain  resulted 
in  unusually  high  operational  costs. 

Some  suggested  the  proposed  7.7  cents 
per  gallon  fixed  markup  for  delivered 
product  was  not  sufficient  to  permit 
them  to  recover  all  their  increased  non¬ 
product  costs.  However,  most  of  the 
jobbers  submitting  comments  preferred 
the  7.7  or  3  cents  per  gallon  fixed 
markup  alternative  proposal  to  the  2.6  or 
one  cent  per  gallon  proposal.  The 
reasons  most  often  cited  were  the  fixed 
cents  per  gallon  markup  eliminated  the 
need  for  elaborate  recordkeeping,  was 
easier  tb  understand,  and  allowed  a 
substantial  increase  over  current  legal 
markups. 

Many  terminal  operators,  traders,  and 
jobbers  objected  to  the  proposal  that 
gasoline  be  delivered  by  the  reseller  to 
qualify  for  the  proposed  increased 
markup.  University  economists  and 


research  firms  analyzed  the  market 
functions  of  terminal  operators  and 
other  large  scale  traders  and  presented 
their  findings  to  DOE.  In  essence,  these 
remarks  pointed  out  that  large  quantities 
of  gasoline  were  regularly  traded  among 
terminal  operators,  importers,  jobbers, 
and  refiners,  often  without  physical 
delivery.  They  stated  that  these 
transactions  increase  the  degree  of 
competition  in  the  gasoline  market  by 
providing  flexibility  in  the  distribution 
system,  and  thus  keep  prices  lower  than 
they  would  otherwise  be.  Furthermore, 
they  stated  that  the  proposal  that 
gasoline  be  delivered  to  qualify  for  the 
margin  increase  could  lead  to 
unnecessary  cross-hauling  and  thus 
would  be  wasteful  of  national  resources, 
could  result  in  supply  dislocations  and 
could  result  in  increased  prices  to  the 
ultimate  consumer. 

The  20,000  gallon  delivery  threshold 
was  acceptable  to  most  jobbers  except 
those  who  delivered  by  pipeline  or 
barge.  Terminal  operators  and  large 
petroleum  traders  found  the  20,000 
gallon  threshold  too  small.  However, 
their  primary  concern  was  whether 
delivery  had  to  be  made  at  all,  in  order 
to  qualify  for  an  increased  margin.  One 
association  of  terminal  operators 
recommended  that  large  resellers  be 
given  the  option  of  continuing  to 
calculate  maximum  allowable  prices  for 
sales  greater  than  20,000  gallons  under 
the  current  regulations,  while  being 
subject  to  a  fixed  markup  for  all  smaller 
sales.  They  stated  that  it  would  be 
inequitable  to  eliminate  “banks”  and 
restrict  allowable  margins,  since  in 
many  cases  their  current  allowable 
margins  are  greater  than  the  5.1  cents 
per  gallon  national  average  allowable 
gross  margin  calculated  for  all  resellers. 
Moreover,  they  stated  that  any  fixed 
markup  would  restrict  their  ability  to 
recover  losses  incurred  on  some  sales  in 
subsequent  sales. 

The  GNP  deflator  was  widely 
regarded  as  a  suitable  index  on  which  to 
base  adjustments  to  future  cost  increase 
passthroughs.  Some  commenters  stated, 
however,  that  the  GNP  deflator 
embraced  many  costs  that  were 
unrelated  to  the  petroleum  reseller 
industry  and  that  there  were  several 
indexes  published  by  the  U.S. 

Department  of  Commerce  that  would  be 
more  relevant.  Some  jobbers  claimed 
that  their  non-product  cost  increases 
exceeded  the  rate  suggested  by  the  GNP 
deflator.  Almost  every  respondent, 
however,  agreed  that  tying  cost 
allowances  to  the  GNP  deflator  and 
adjusting  it  every  six  months  would  be 
preferable  to  discretionary  changes  by 


DOE  which  could  only  be  made  through 
the  rulemaking  process. 

Various  criteria  for  exceptions  to  the 
proposed  amendments  were  offered  in 
many  of  the  comments  received,  but 
there  was  no  consensus  on  what  these 
should  be.  There  was,  however,  some 
support  for  exemptions  based  on  actual 
costs  in  cases  where  distance,  terrain,  or 
sparse  population  significantly 
increased  non-product  costs,  or  when 
quantities  sold  were  very  small  or  very 
large. 

We  have  determined  to  adopt  rules 
that  will  greatly  simplify  the  price  rules 
by  providing  a  uniform  markup  for 
resellers.  This  approach  was  generally 
supported  by  the  commenters. 

(b)  Almost  all  the  respondents 
supported  the  proposed  16.1  cents  per 
gallon  fixed  markup  for  retail  sales  by 
reseller-retailers.  Most  of  the  comments 
concerned  the  markup  for  reseller- 
retailers  which  make  no  DTW  sales  to 
independent  retailers. 

Reseller-retailers’  comments 
supported  overwhelmingly  the  proposal 
that  reseller-retailers  with  no  DTW 
sales  to  independent  retailers  be 
permitted  a  markup  to  reflect  both  the 
jobber  function  and  the  retailer  function 
the  firm  performed.  Several  refiners, 
retailers,  and  retailer  associations 
pointed  out  that  many  resellers  which 
do  not  sell  at  DTW  would  be  required  to 
undersell  independent  retailers  in  their 
retail  sales  unless  they  were  permitted 
both  a  resale  and  retail  markup. 

Therefore,  DOE  decided  to  treat  all 
retail  sales  consistently  in  the  price 
rules  as  was  suggested  by  most  of  the 
commenters. 

(c)  Comments  regarding  the 
elimination  of  the  carry  forward  of 
unrecouped  increased  costs  were 
generally  divided  into  two  categories. 
Small  firms  expressed  a  willingness  to 
abandon  the  system  of  allowing  the 
carry  forward  of  unrecouped  costs  or 
“banks.”  They  stated  that  the 
bookkeeping  expense  of  complying  with 
the  rule  was  prohibitive.  Large 
metropolitan  jobbers,  terminal 
operators,  and  traders  preferred  to  keep 
the  policy  of  identifying  unrecouped 
costs  for  potential  recovery  at  a  later 
date,  and  were  willing  to  do  the 
bookkeeping  required  to  comply  with 
the  rule.  They  argued  that  price 
fluctuations  often  resulted  in  losses  on 
some  sales  that  could  only  be  recovered 
on  subsequent  sales  that  were  more 
profitable  than  average. 

DOE  decided  that  to  the  extent  that 
sellers  use  the  new  fixed  margin,  which 
is  not  required  to  be  cost  justified, 
providing  for  “banks”  was  unnecessary 
and  contrary  to  the  purposes  of  the 
amendment.  Recognizing  the  potential 
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hardship  for  certain  individual  firms, 
however,  DOE  has  provided  that  sellers 
may  opt  to  remain  under  the  old  pricing 
rules,  including  the  "banking” 
provisions,  if  they  so  desire.  This  is 
more  fully  described  below. 

(d)  The  proposed  “layering" 
amendment  was  opposed  by  most 
commenters,  including  the  FTC. 
Terminal  operators  objected  strongly  to 
the  proposal  citing  the  frequent  trades 
and  exchanges  made  among  terminal 
operators,  between  refiners  and 
terminal  operators,  and  among  jobbers. 
They  argued  that  these  trades  increased 
efficiency,  reduced  costs,  and  lowered 
prices  to  the  public.  Many  commenters 
claimed  it  would  be  extremely  difficult 
to  enforce  and  would  result  in  resellers 
making  physical  delivery  of  every  sale, 
thus  leading  to  inefficiencies,  supply 
dislocations,  and  increased  prices  to 
ultimate  consumers.  Accordingly,  DOE 
is  continuing  this  portion  of  the 
rulemaking. 

(e)  Consignee  agents  and  other 
distributors  of  gasoline,  which  do  not 
take  title  to  the  products  they  sell, 
favored  the  proposed  amendment  that 
would  allow  refiners  to  pass  through 
increased  commissions  paid  to  them 
without  limitations.  Consignee-agents 
noted  that  refiners  were  not  required  to 
increase  commission  rates.  Refiners 
cited  possible  violations  of  the 
Robinson-Patman  Act  or  of  other 
regulations  in  explaining  their 
reluctance  to  raise  commissions,  but  did 
not  oppose  the  primary  proposal. 
Refiners,  commission  agents,  and 
numerous  other  respondents  mentioned 
a  trend  in  the  industry  toward 
conversion  of  distributorships  to 
jobberships.  Therefore,  DOE  decided  to 
adopt  the  proposed  elimination  of  the 
restrictions  on  refiners’  passthrough  of 
increased  commissions. 

III.  Amendments 

A.  Reseller  Sales 

The  final  rules  adopted  today 
establish  a  new  method  of  computing 
the  maximum  lawful  selling  price  for 
gasoline  in  reseller  sales.  In  effect,  the 
new  rules  adopt  a  method  of  computing 
the  maximum  lawful  selling  price  in 
resales  of  gasoline  similar  to  the 
independent  retailer  rule  adopted  in  July 
1979.  The  new  rules  greatly  simplify  the 
method  of  calculation  of  maximum 
lawful  selling  prices  and  ERA 
enforcement  of  the  rules.  They  would 
permit  resellers  a  fixed  margin,  which 
would  result  in  increased  competition  at 
the  reseller  level  of  distribution  by 
allowing  greater  pricing  flexibility. 

The  maximum  lawful  selling  price  in 
resales  shall  be  the  acquisition  cost. 


plus  7.7  cents  per  gallon  markup,  plus 
applicable  tax  costs.  The  7.7  cents 
markup  is  calculated  by  adjusting  the 
1974  national  average  allowable  gross 
margin  in  reseller  sales  of 
approximately  5.1  cents  per  gallon  to 
reflect  inflation  of  approximately  50% 
since  1974.  Beginning  June  15, 1980,  this 
figure  will  be  adjusted  semi-annually 
based  on  the  GNP  deflator  so  that 
increases  will  occur  simulataneously 
with  increases  in  the  independent 
retailers’  margins  provided  for  in  current 
DOE  regulations. 

The  acquisition  cost  shall  be  either 
the  last  purchase  price  or  the  cost  of 
product  in  inventory  computed  pursuant 
to  the  reseller’s  historical  accounting 
practices  consistently  applied.  To  the 
extent  that  sellers  have  historically 
under  our  price  rules  calculated 
inventory  cost  on  a  separate  inventory 
basis  rather  than  on  the  generally 
required  firm-wide  basis,  they  may 
calculate  “acquisition  cost”  on  the  same 
basis.  Small  resellers  and  reseller- 
reitailers,  deflned  as  those  with  total  ' 
flrm-wide  gasoline  sales  at  all  levels  of 
distribution  of  less  than  5  million  gallons 
in  calendar  year  1979,  shall  use  the  most 
recent  purchase  price  as  the  acquisition 
cost.  Large  resellers  and  reseller- 
retailers,  defined  as  sellers  with  more 
than  5  million  gallons  of  gasoline  sales 
at  all  levels  of  distribution  in  calender 
year  1979,  shall  use  the  cost  of  the 
gasoline  in  inventory  to  calculate  the 
average  cents  per  gallon  acquisition 
cost. 

Large  sellers  are  required  to  use  their 
historical  accounting  procedures 
consistently  applied  to  determine  the 
cost  of  gasoline  in  inventory.  DOE  will 
disallow  cost  calculations  made 
pursuant  to  accounting  procedures  other 
than  those  the  seller  has  historically  and 
consistently  used  and  will  not  permit 
sellers  to  adopt  new  accounting 
procedures  for  the  purpose  of  increasing 
the  cost  of  gasoline  in  inventory. 

DOE  may  disapprove  any  purchase 
which  appears  to  be  made  for  the 
purpose  of  inflating  a  seller’s  acquisition 
cost  and  thereby  frustrating  the 
purposes  of  the  DOE  regulations.  All 
purchases  shall  be  documented  by 
written  evidence  of  purchase. 

Acquisition  cost  may  include  the 
transportation  cost  incurred  by  the 
seller  in  bringing  the  product  into 
inventory. 

B.  Retail  Sales 

The  maximum  lawful  selling  price  a 
reseller-retailer  may  charge  in  retail 
sales  is  the  dealer  tank  wagon  (DTWJ 
price  to  the  nearest  independent  retailer, 
plus  16.1  cents  per  gallon,  plus  tax  costs. 
For  example,  assume  a  reseller-retailer 


sells  gasoline  from  its  own  retail  outlet 
and  to  farm  accounts.  The  reseller- 
retailer  would  use  the  DTW  price  it 
charged  to  the  independent  retail  outlet 
nearest  to  its  own  outlet  to  determine  its 
maximum  lawful  selling  price  at  its  own 
retail  outlets  and  the  DTW  price 
charged  the  independent  retail  outlet 
nearest  to  its  farm  sales  to  determine  its 
maximum  lawful  selling  price  for  its 
farm  accounts. 

In  the  event  a  reseller-retailer  has  no 
DTW  sales  to  independent  retailers,  the 
maximum  lawful  selling  price  is  the 
reseller-retailer’s  acquisition  cost,  plus 
23.8  cents  per  gallon,  plus  tax  costs.  The 
23.8  fixed  cents  per  gallon  markup 
reflects  the  independent  retailers’  retail 
margin  (16.1  cents]  and  the  resellers’ 
margin  (7.7  cents].  Beginning  June  15, 
1980,  both  the  16.1  and  the  23.8  cents 
figures  will  be  adjusted  semi-annually 
based  on  the  GNP  deflator,  consistent 
with  independent  retailer  margin 
increases. 

C.  Consignee-Agents 

The  new  rules  remove  all  limitations 
on  the  amount  of  increased  commissions 
paid  to  consignee  agents  by  refiners  that 
may  be^iassed  through  by  reflners  as 
increased  non-product  costs.  Refiners 
shall  allocate  the  increased  cost  of 
commissions  to  the  total  pool  of 
increased  non-product  cost  and  recoup 
the  cost  of  increased  commissions  in  all 
gasoline  sales.  It  should  be  noted  that 
other  government  regulations  may  limit 
the  amount  refiners  may  increase 
commissions.  However,  the  DOE  rules 
do  not  restrict  refiners  from  increasing 
commissions  paid  to  consignee-agents. 

D.  Other  Amendments 

The  carry  forward  of  unrecouped 
increased  costs  and  existing  “banks” 
are  eliminated  for  all  resellers  and 
reseller-retailers.  DOE  believes  the  fixed 
cents  per  gallon  markups  adopted  today 
adequately  compensate  resellers  and 
reseller-retailers  for  their  existing 
“banks”  and  are  sufficient  to  provide 
sellers  with  adequate  pricing  flexibility 
in  the  future.  Furthermore,  DOE  believes 
the  elimination  of  the  “banking” 
provisions  will  enhance  the  current 
regulatory  policy  of  simplifying 
government  regulations,  will  relieve  an 
administrative  burden  on  sellers  of 
gasoline,  and  will  simplify  DOE’s 
enforcement  effort  at  the  reseller  and 
reseller-retailer  level  of  distribution. 

As  with  independent  retailers,  the 
rationale  for  adopting  the  flxed  cents 
per  gallon  method  of  computing 
maximum  lawful  selling  prices 
eliminates  the  practical  usefulness  of  the 
equal  application  rule.  Thus,  the 
continuation  of  the  rule  would  tend  to 
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frustrate  the  objectives  of  the  rules 
adopted  today.  Accordingly,  the  equal 
application  rule  is  deleted  for  resellers 
and  reseller-retailers,  which  choose  to 
establish  maximum  lawful  selling  prices 
under  the  new  fixed  markup  rules 
adopted  today. 

E.  Alternative  Rules 

Resellers  and  reseller-retailers  may 
elect  to  continue  to  compute  maximum 
lawful  selling  prices  pursuant  to  the 
price  rules  in  effect  on  April  30, 1980.  A 
seller  which  continues  to  establish 
maximum  lawful  prices  under  these 
“old"  rule^must  notify  the  DOE  in 
writing  of  its  election  to  continue  under 
these  "old"  rules  on  or  before  July  1, 
1980.  The  seller’s  notice  of  election  must 
be  sent  to  the  Assistant  Administrator 
for  Enforcement,  Economic  Regulatory 
Administration.  2000  “M"  Street  NW.. 
Washington,  D.C.  20461.  A  seller  which 
does  not  notify  DOE  of  its  election  to 
continue  under  the  “old"  rules  shall  be 
subject  to  the  “new"  price  rules  adopted 
today. 

A  seller  which  elects  to  continue  to  be 
subject  to  the  “old”  rules  may  not 
choose  to  be  subject  to  the  “new”  rules 
after  July  1. 1980.  Furthermore,  a  seller, 
which  at  any  time  establishes  its 
maximum  lawful  selling  prices  under  the 
“new"  rules,  may  never  elect  to  be 
subject  to  the  “old"  rules. 

Accordingly,  sellers  which  elect  to 
continue  under  the  “old”  rules  must 
never  establish  maximum  lawful  selling 
prices  under  the  “new”  rules  and  must 
notify  DOE  by  July  1, 1980.  Otherwise 
the  seller  will  be  deemed  to  be  subject 
to  the  “new”  rules  adopted  today. 

The  election  shall  be  made  on  the 
basis  of  the  entire  firm  and  is  applicable 
to  all  sales  of  gasoline.  Moreover,  a 
particular  division  or  part  of  the  firm 
may  not  elect  to  be  subject  to  the  “new" 
rules  while  another  part  of  the  firm 
continues  under  the  “old”  rules. 

IV.  Continued  Rulemaking 

DOE  is  not  adopting  a  "layering" 
provision  in  this  final  rule.  However, 
DOE  believes  that  some  firms  may 
attempt  to  take  advantage  of  the  current 
regulations  and  engage  in  unnecessary 
resales  of  gasoline.  The  DOE  wishes  to 
emphasize  that  such  unnecessary 
resales  are  currently  prohibited  by  10 
CFR  205.202  and  10  CFR  210.62(c),  if  the 
reselling  firm  does  not  perform  any 
service  or  other  function  traditionally 
and  historically  associated  with  the 
resale  of  the  motor  gasoline.  Moreover, 
if  a  seller  is  attempting  to  artificially 
increase  its  acquisition  cost,  and  thus  its 
selling  price  of  motor  gasoline,  such 
practices  would  not  only  be  in  violation 
of  the  new  acquisition  rule  at  §  212.92, 


but  also  would  constitute  a 
circumvention  or  contravention  of  the 
regulations  in  violation  of  10  CFR 
205.202.  Any  new  rule  adopted  by  the 
DOE  would  therefore  be  in  addition  to 
these  current  regulatory  provisions  and 
would  explicitly  prevent  these 
unnecessary  resales  or  “daisy  chaining" 
while  not  disturbing  the  historical 
operations  of  the  market.  In  particular, 
DOE  requests  comments  on  a  practical 
way  to  distinguish  legitimate  resales 
from  those  made  merely  for  the  purpose 
of  increasing  markups. 

DOE  will  actively  enforce  the 
disallowance  provisions  found  in  the 
definition  of  “Acquisition  cost"  to 
prevent  unnecessary  resales  of  gasoline. 
Any  sale  which  appears  to  be  for  the 
purpose  of  fioistrating  the  DOE  price 
rules  will  not  be  included  in  a  seller’s 
computation  of  its  acquisition  cost. 

DOE  will  receive  comments  on  this 
issue  until  July  1. 1980.  At  that  time  DOE 
will  consider  adopting  final  rules 
regarding  this  issue. 

V.  Procedural  Requirements 

A.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 
Section  404(a)  of  the  Department  of 
Energy  Act,  we  have  referred  these 
amendments  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  for  a 
determination  whether  they  would 
significantly  affect  any  matter  within  the 
Commission’s  jurisdiction.  Following  an 
opportunity  to  review  these 
amendments,  the  FERC  has  declined  to 
determine  that  they  may  significantly 
affect  any  of  its  functions. 

B.  National  Environmental  Policy  Act 

It  has  been  determined  that  these 
amendments  do  not  constitute  a  “major 
Federal  action  significantly  affecting  tne 
quality  of  the  human  environment" 
within  the  meaning  of  the  National 
Environmental  Policy  Act  (NEPA,  42 
U.S.C.  4321  et  seq.),  and  therefore  an 
environmental  assessment  or  an 
environmental  impact  statement  is  not 
required  by  NEPA  and  the  applicable 
DOE  regulations  for  compliance  with 
NEPA. 

C.  Section  553  of  the  Administrative 
Procedures  Act 

Subsection  (d)(1)  of  Section  553 
provides  that  the  required  publication  of 
a  rule  be  made  at  least  30  days  before 
the  effective  date  of  the  rule,  except 
when  the  rule  relieves  a  regulatory 
constraint,  is  a  non-substantive 
amendment,  or  the  agency  finds  good 
cause  for  not  publishing  the  rule.  We 
have  determined  that  the  30  day 
requirement  does  not  apply  because  the 


final  rules  adopted  today  relieve  a 
regulatory  restriction  and  do  not  impose 
additional  burdens  on  the  firms 
concerned. 

D.  Summary  of  the  Regulatory  Analysis 

In  accordance  with  Executive  Order 
No.  12044,  on  Improving  Government 
Regulation  (43  FR 12661,  March  24, 

1978),  DOE  order  2030.1,  Procedures  for 
the  Development  and  Analysis  of 
Regulations,  Standards  and  Guidelines 
(44  FR  1032),  January  3, 1979,  and  based 
on  the  comments  and  testimony 
received  in  conjunction  with  this 
proposal,  we  have  prepared  a  final 
regulatory  analysis  which  examines  the 
estimatjed  impact  of  the  regulations 
adopted.  Copies  of  this  final  regulatory 
analysis  may  be  obtained  fi'om  ERA’S 
Office  of  Public  Information,  Room  B- 
210, 2000  M  Street,  N.W.,  Washington, 
D.C. 

These  new  rules  will  increase 
competition  within  the  reseller  segment 
of  the  industry  by  allowing  them  to 
reflect  cost  increases  in  their  selling 
prices  and  by  treating  allowable 
markups  on  all  sales  on  a  consistent 
basis,  rather  than  using  widely  varying 
maximum  allowable  margins  calculated 
based  on  prices  which  existed  7  years 
ago.  There  is  no  assurance,  however, 
that  any  marketer  will  prosper  or  even 
remain  fiscally  viable  because  of  the 
regulations.  Regulations  are  only 
structured  to  allow  marketers  to  enter 
the  competition  in  a  relatively  equal 
position. 

The  amendments  adopted  in  the  final 
rule  specify  a  maximum  legal  markup 
for  resellers  and  reseller-retailers  of  7.7 
cents  for  wholesale  sales  and  16.1  cents 
for  retail  sales.  These  new  adjusted 
margins  compare  to  existing  average 
margins  estimated  to  be  6.1  cents  for 
most  wholesale  sales  and  10.5  cents  for 
retail  sales,  resulting  in  maximum 
potential  increases  to  consumers  of  1.6 
and  5.6  cents,  respectively,  for  the  two 
levels  of  distribution.  Jobbers  who  do 
not  sell  at  DTW  will  be  able  to  charge  in 
retail  sales  both  the  increased  wholesale 
and  the  retail  margins  (23.8  cents  per 
gallon)  resulting  in  a  maximum  potential 
increase  to  any  single  retail  customer  of 
7.2  cents  per  gallon  (1.6  cents  plus  5.6 
cents).  This  fixed  markup  eliminates  the 
need  for  elaborate  recordkeeping,  is 
much  easier  for  resellers  to  understand, 
and  simplifies  compliance  with  the 
regulations. 

These  new  maximum  markups  reflect 
approximately  a  50  percent  increase  in 
nonproduct  costs  (including  the  interim 
relief  granted  in  January  1980)  since  the 
first  quarter  1974  as  measured  by  the 
GNP  deflator.  This  represents  an 
average  increase  in  allowable  margins 
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for  resales  of  2.6  cents  per  gallon.  The 
use  of  the  GNP  deflator  is  supported  by 
(1)  ERA'S  analysis  of  increased  trucking 
cost  of  Liquid  Petroleum  Carriers  as 
reported  to  the  Interstate  Commerce 
Commission,  (2)  a  Small  Business 
Administration  study  that  concluded 
that  a  2  cents  per  gallon  increase  was 
required  to  allow  most  jobbers  to  obtain 
the  same  level  of  profits  as  they  had  in 
1978,  and  (3)  ERA’s  analysis  of 
comments  received  pursuant  to  the 
rulemaking  process  that  indicated 
nonproduct  costs  of  jobbers  increased 
an  average  of  2.5  cents  per  gallon  during 
the  period  1974-1978;  other  commentors 
submitting  data  showing  an  average  69.5 
percent  increase  in  such  costs. 

The  new  rules  make  no  distinction  for 
markups  on  the  basis  of  size  of  sale  or 
whether  gasoline  was  actually 
delivered.  After  analyzing  the  public 
comments,  we  concluded  that  the 
volume  of  sales  alone  was  not  a 
significant  criteria  in  determining 
maximum  markups.  The  cost  of  a  large 
volume  delivery  could  be  more 
expensive  than  the  cost  of  a  small 
delivery  made  a  short  distance  away.  In 
fact,  data  submitted,  in  the  public 
comments  which  was  subsequently 
verified  from  ERA’s  audit  records, 
showed  that  many  large  resellers  had 
margins  equal  to  or  exceeding  the 
average  margin  of  small  retailers.  In  this 
regard,  fixed  costs  represent  a 
substantial  portion  of  the  total  operating 
costs  of  large  resellers.  Given  large 
increases  in  storage,  insurance,  and 
interest  costs,  we  believe  that  firms 
making  large  sales  have  increased  costs 
comparable  to  those  of  smaller  firms. 

The  rules  adopted  do  not  make  a 
distinction  between  delivered  vs. 
nondelivered  sales.  Many  commentors 
suggested  that  a  delivery  requirement  on 
sales  would  unnecessarily  complicate 
product  distribution.  The  larger  margin 
that  could  be  obtained  from  physically 
delivering  the  product  would  encourage 
sellers  to  undertake  delivery  despite 
their  previous  practices.  This  could  lead 
to  distribution  problems,  would  result  in 
additional  transportation  costs  and 
could  require  buyers  to  maintain 
uneconomical  standby  transportation 
facilities.  We  believe  that  buyers  and 
sellers  have  historically  made  the  most 
economically  efficient  transportation 
arrangements  and  that  the  regulations 
should  not  result  in  any  disruption  of 
normal  distribution  patterns.  This  was  a 
concern  of  the  Federal  Trade 
Commission. 

The  amendments  adopted  allow 
resellers  and  reseller-retailers  to  make  a 
one-time  binding  election  to  use  a 
maximum  markup  on  all  gasoline  sales 


or  to  continue  using  the  present  pricing 
system,  which  would  allow  future  use  of 
unrecovered  “banked"  costs.  This 
election  accommodates  those 
commentors  that  supported  the  standard 
margin  concept,  which  we  believe  will 
be  used  by  most  small  resellers,  as  well 
as  those  who  stated  that  their  type  of 
business  requires  banking  of  costs  for 
future  recovery,  generally  large 
resellers.  It  addresses  the  concerns  of 
those  resellers  who  take  greater  risks  on 
future  price  changes  by  buying  large 
volumes  of  gasoline  for  which  they  have 
no  immediate  purchaser. 

In  addition  to  allowing  gasoline 
resellers  an  increase  in  allowable 
markups  to  reflect  increased  costs,  the 
rules  also  enhance  competition  by 
eliminating  one  of  the  reasons  for  wide 
pump  differentials.  Under  the  previous 
.  rules,  resellers  who  also  sell  through 
their  own  retail  outlets  were  required  to 
undersell  their  independent  competition 
by  an  average  of  5.6  cents  a  gallon. 
Elimination  of  this  regulation-induced 
differential  will  increase  the  competitive 
viability  of  both  the  independent  retailer 
and  reseller-retailer  segments  of  the 
market. 

The  maximum  potential  "worst  case” 
impact  resulting  from  this  rule  could  be 
approximately  $2.8  billion  per  annum 
which  could  result  in  higher  gasoline 
prices  of  approximately  2.7  cents  per 
gallon  over  an  entire  year.  This  would 
occur  only  if  reseller-retailers  were  able 
to  fully  utilize  their  increased  margins. 
There  are  several  major  reasons  to 
believe  that  this  economic  effect  will  not 
in  fact  occur  and  that  the  potential 
impact  would  more  likely  be  in  the 
range  of  1-2  cents  per  gallon.  At  present, 
gasoline  supplies  are  at  record  levels 
and,  with  conservation  reducing 
demand,  competitive  forces  rather  than 
regulations  should  continue  to  determine 
actual  prices  for  most  marketers  and 
retailers. 

Inventories  of  motor  gasoline  are  at 
an  all  time  high  of  280  million  barrels  as 
of  April  11, 1980.  At  the  same  time, 
recent  consumption  of  motor  gasoline 
has  declined  by  approximately  7  percent 
from  levels  at  the  same  time  last  year. 
Competition  for  this  reduced  market  has 
resulted  in  significant  reductions  in 
retail  gasoline  margins  below  those 
which  existed  when  supplies  were  tight  , 
in  1979.  According  to  the  Platts/ 

Lundberg  survey,  margins  at  retail  have 
decreased  from  levels  of  a  year  ago. 

This  competition  exists  at  the 
wholesale  as  well  as  the  retail  level.  To 
the  extent  that  competition  reduces  the 
possibility  of  a  reseller  obtaining  the 
new  maximum  markup,  as  we  believe  it 
will,  it  will  automatically  limit  potential 
increases  in  his  retail  price.  However, 


resellers  buying  from  lower  cost  crude 
refiners  (those  that  have  access  to  ANS 
or  lower  cost  imported  crudes)  would  be 
in  a  better  position  to  utilize  the  new 
margins  than  those  who  buy  from  higher 
cost  refiners.  Recent  amendments  to  the 
Equal  Application  Rule,  and  further 
changes  to  both  the  Equal  Application 
Rule  and  the  treatment  of  ANS  crude 
under  the  Entitlements  Program  which 
we  intend  to  propose,  would  address 
some  of  the  remaining  competing 
imbalances  and,  if  adopted,  would 
further  reduce  the  potential  economic 
impact  under  these  rules. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  §  751  et  seq..  Pub.  L.  93-159,  as 
amended.  Pub.  L.  93-511,  Pub.  L  94-99,  Pub. 

L.  94-133,  Pub.  L.  94-163,  and  Pub.  L.  94-385: 
Federal  Energy  Administration  Act  of  1974. 

15  U.S.C.  §  787  et  seq.,  Pub.  L.  93-275,  as 
amended.  Pub.  L.  94-332,  Pub.  L.  94-385,  Pub. 
L.  95-70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  §  6201  et  seq.. 
Pub.  L  94-163,  as  amended.  Pub.  L.  94-385, 
and  Pub.  L.  95-70;  Department  of  Energy 
Organization  Act,  42  U.S.C.  §  7101  et  seq.. 

Pub.  L.  95-91;  E.0. 11790,  39  FR  23185;  E.O. 
12009,  42  FR  46267) 

In  consideration  of  the  foregoing,  we 
amend  Part  212  of  Chapter  II  of  Title  10 
of  the  Code  of  Federal  Regulations  as 
set  forth  below,  effective  May  1, 1980. 

Issued  in  Washington,  D.C.,  April  28, 1980. 
Hazel  Rollins, 

Administrator,  Economic  Regulatory 
Administration. 

§  212.83  [Amended] 

1,  In  §  212.83(c)(2)(iii)(E),  under  “the  N 
Factor,”  in  the  fifth  unnumbered 
paragraph  of  the  definition  of  “Fj*”,  the 
seventh  numbered  subdivision  is  revised 
to  read  as  follows: 

***** 


(E)  The  “N”  factor. 

“F,‘”=*  *  * 

(7)  In  addition  to  the  increases 
permitted  in  subparagraphs  [2]  and  (J) 
of  this  paragraph,  reflect  the  total  dollar 
amount  of  non-product  costs 
attributable  to  includable  amounts  of 
commissions  incurred  during  the  period 
“t”  beginning  with  January  1, 1976  with 
respect  to  sales  through  consignee- 
agents  of  the  covered  product  or 
products  of  the  type  “i”.  The  includable 
amount  of  commissions  incurred  with 
respect  to  each  item  sold  through  each 
consignee-agent  is  the  dollar  amount  per 
unit  of  volume  by  which  the  commission 


(c)  Allocation  of  increased  costs. 

•k  *  -k  *  * 

(2)  Formulae — 
***** 

(iii)  Definitions. 
***** 
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in  the  period  “t"  exceeds  the 
commission  in  effect  on  May  15, 1973. 

2.  Section  212.92  is  amended  by 
revising  the  definition  of  “Acquisition 
Cost”  to  read  as  follows. 


§  2 1 2.92  Definitions. 

For  purposes  of  this  Subpart — 

"Acquisition  cost"  means: 

(a)  (1)  For  retailers  which  make  three 
consecutive  purchases  from  the  same 
supplier,  the  actual  purchase  price  paid 
for  the  most  recent  purchase  of  a 
product;  or, 

(2)  For  all  other  retailers,  the  weighted 
average  purchase  price  paid  for  the 
three  most  recent  purchases  computed 
on  a  cents  per  gallon  basis. 

(3)  Notwithstanding  the  provisions  in 
paragraphs  (a)  (1)  and  (2)  of  this  section 
,  for  any  retailer  which  historically 
makes  more  than  three  purchases  in  a 
twenty-four  (24)  hour  period,  the 
acquisition  cost  is  the  weighted  average 
purchase  price  paid  in  the  immediately 
preceding  three  day  period. 

(b)  For  resellers  and  reseller-retailers. 

(1)  Which  sold  five  million  gallons  or 
less  of  a  product  during  calenyj^r  year 
1979,  the  actual  purchase  price  paid  for 
the  most  recent  purchase  of  that 
product;  or, 

(2)  Which  sold  more  than  five  million 
gallons  of  a  product  in  calendar  year 
1979,  the  cost  of  that  product  in 
inventory  computed  pursuant  to  the 
sellers’  historical  accounting  practices 
consistently  applied. 

(c)  The  purchase  price  shall; 

(1)  Be  computed  on  a  cents  per  gallon* 
basis: 

(2)  Be  substantiated  by  written 
evidence  of  purchase:  and 

(3)  Include  transportation  cost  of 
bringing  the  product  into  inventory. 

.  (d)  DOE  may  disallow  any  purchases 
which  have  the  effect  of  frustrating  the 
purpose  of  the  price  regulations. 


(3)  Sections  212.93(a]  (1)  and  (2)  are 
revised  to  read  as  follows: 


§212.93  Price  rule. 

(a)(1)  Except  for  sales  of  gasoline, 
unless  as  provided  in  paragraph  (a)(5)  of 
this  section,  a  seller  may  not  charge  a 
price  for  an  item  subject  to  this  subpart 
which  exceeds  the  weighted  average 
price  at  which  the  item  was  lawfully 
priced  by  the  seller  in  transactions  with 
the  class  of  purchaser  concerned  on 
May  15. 1973,  plus  an  amount  which 
reflects,  on  a  dollar-for-dollar  basis,  the 
increased  product  costs  concerned.  Each 
seller  shall  maintain  records  sufficient  . 
to  justify  prices  charged  which  reflect 
increased  product  costs,  including,  if 
applicable,  records  which  demonstrate 
that  the  seller  qualifies  to  determine 


increased  product  costs  according  to 
separate  inventories.  With  respect  to  an 
item  which  is  blended  by  the  seller,  and 
which  was  not  sold  by  the  seller  on  or 
before  May  15, 1973,  the  “weighted 
average  price  at  which  the  item  was 
lawfully  priced  by  the  seller  in 
transactions  with  the  class  of  purchaser 
concerned  on  May  15, 1973"  shall  be 
imputed  to  be  the  lawful  price  charged 
by  the  seller  for  the  predominant 
covered  product  in  the  blend  in 
transactions  with  the  class  of  purchaser 
concerned  on  May  15, 1973. 

(2)(i)  With  respect  to  retail  sales  of 
gasoline  by  retailers,  a  retailer  may  not 
charge  a  price  in  a  sale  of  any  type  or 
grade  of  gasoline  which  exceeds  the 
most  recent  acquisition  cost,  plus  16.1 
cents  per  gallon,  plus  tax  cost 
attributable  to  sales  of  that  type  or 
grade  of  gasoline.  Beginning  December 
15, 1979,  DOE  shall  adjust  semi-annually 
the  fixed  cents  per  gallon  amount  to 
reflect  the  GNP  deflator. 

(ii)  Except  as  provided  in  paragraph 
(a)(5)  of  this  section,  a  reseller-retailer 
may  not  charge  a  price  in  a  retail  sale  of 
any  type  or  grade  of  gasoline  which 
exceeds  its  most  recent  dealer  tank 
wagon  price  charged  to  the  nearest 
independent  retailer  in  the  most  recently 
preceding  30-day  period,  plus  16.1  cents 
per  gallon,  plus  tax  costs  attributable  to 
sales  of  that  type  or  grade  of  gasoline.  If 
the  reseller-retailer  has  no  dealer  tank 
wagon  sales  to  an  independent  retailer 
in  the  most  recently  preceding  30-day 
period,  the  price  may  not  exceed  the 
reseller-retailer’s  acquisition  cost,  plus 
23.8  cents  per  gallon,  plus  tax  costs 
attributable  to  sales  of  that  type  or 
grade  of  gasoline.  Beginning  June  15, 

1980  the  DOE  shall  adjust  semi-annually 
the  fixed  cents  per  gallon  amount  to 
reflect  the  GNP  deflator. 


4.  Section  212.93(a)  is  amended  to 
delete  subparagraph  (4)  and  to  add  two 
new  subparagraphs  (4)  and  (5): 


§  212.93  Price  rule. 


(4)  Except  as  provided  in  paragraph 
(a)(5)  of  this  section,  with  respect  to 
reseller  sales  of  gasoline  by  resellers 
and  reseller-retailers,  a  seller  may  not 
charge  a  price  in  a  sale  for  any  type  or 
grade  of  gasoline  which  exceeds  the 
most  recent  acquisition  cost,  plus  7.7 
cents  per  gallon,  plus  tax  costs 

<  attributable  to  sales  of  that  type  or 
grade  of  gasoline.  Beginning  June  15, 
1980,  the  DOE  shall  adjust  semi¬ 
annually  the  fixed  cents  per  gallon 
amount  to  reflect  the  GNP  deflator. 

(5)  Notwithstanding  any  other 
provision  of  this  paragraph,  a  reseller  or 


reseller-retailer  may  elect  to  compute 
the  maximum  lawful  selling  price  for  all 
gasoline  sales  pursuant  to  paragraph 
(a)(1)  of  this  section  provided  the 
reseller  or  reseller-retailer: 

(i)  Before  July  1, 1980  notifies  the  • 
Assistant  Administrator  of  Enforcement 
in  writing  of  its  election;  and 

(ii)  Consistently  applies  the  provisions 
in  this  section  in  effect  on  April  30. 1980 
and  does  not  apply  the  provisions  in 
paragraphs  (a)  (2)  and  (4)  of  this  section. 
Any  firm  which  does  not  elect  to 
compute  maximum  lawful  selling  prices 
pursuant  to  this  subparagraph  will  be 
deemed  to  have  applied  the  provisions 
in  paragraph  (a)  (2)  and  (4)  of  this 
section  beginning  May  1, 1980. 


5.  Section  212.93(b)  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 


§  212.93  Price  rule. 


(b)  With  respect  to  sales  of  covered 
products  other  than  gasoline,  unless 
gasoline  is  priced  pursuant  to  paragraph 
(a)(5)  of  this  section,  then 
notwithstanding  paragraph  (a)(1)  of  this 


section; 


6.  Section  212.93(b)(1)  is  amended  to 
add  a  new  subparagraph  (v)  to  read  as 
follows: 


§  212.93  Price  rule. 


(b)  *  ‘  * 

(1)  *  *  * 

(v)  With  respect  to  retail  sales  of 
gasoline  by  reseller-retailers  which  sell 
gasoline  to  independent  retailers  at 
dealer  tank  wagon  prices,  a  reseller- 
retailer  may  not  charge  a  price  in  retail 
sales  of  gasoline  at  a  retail  outlet  which 
exceeds  the  most  recent  dealer  tank 
wagon  price  the  reseller-retailer  charged 
to  the  nearest  independent  retailer  to 
that  retail  outlet,  plus  16.1  cents  per 
gallon,  plus  tax  costs.  Beginning 
December  15, 1979,  DOE  shall  adjust 
semi-annually  the  fixed  cents  per  gallon 
amount  to  reflect  the  GNP  deflator. 


7.  In  §  212.93(e),  the  introductory  text 
and  paragraph  (e)(1)  is  revised  to  read 
as  follows; 


§212.93  Price  rule. 


(e)  Notwithstanding  the  provisions  of 
paragraph  (a)(1)  of  this  section: 

(1)  Except  in  sales  of  gasoline  unless 
the  gasoline  is  priced  pursuant  to 
paragraph  (a)(5)  of  this  section: 

(i)  If  a  seller  charges  prices  for  a 
particular  product  that  result  in  the 
recoupment  of  less  total  revenues  than 
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the  total  amount  of  increased  product 
costs  of  that  product  incurred  during  the 
month,  the  amount  of  increased  product 
costs  not  recouped  by  a  price 
adjustment  in  the  subsequent  month 
pursuant  to  paragraph  (a)  of  this  section 
may  also  be  added  to  the  May  15, 1973, 
selling  prices’ of  that  product  in  a 
subsequent  month  at  the  time  the  selling 
prices  are  computed  pursuant  to 
paragraph  (a).  A  seller  shall  calculate  its 
amount  of  increased  product  cost  of  a 
particular  product  not  recouped,  since 
the  most  recent  price  increase  after 
November  1, 1973,  to  include  the 
following:  (A)  any  “increased  product 
costs"  not  added  to  the  May  15, 1973, 
selling  price  at  the  time  of  the  most 
recent  price  increase  implemented  after 
November  1, 1973,  multiplied  by  the 
volume  sold  since  that  price  increase, 
plus  (B)  increases  in  the  weighted 
average  unit  cost  above  the  weighted 
average  unit  cost  which  was  used  to 
calculate  the  most  recent  price  increase 
implemented  after  November  1, 1973, 
multiplied  by  the  volume  of  product 
purchased  at  each  such  increased 
product  cost,  less,  (C)  any  decrease  in 
the  weighted  average  unit  cost  from  the 
weighted  average  unit  cost  which  was 
used  to  calculate  the  most  recent  price 
increase  implemented  after  November  1, 
1973,  multiplied  by  the  volume  of 
product  purchased  at  each  such  lesser 
cost. 

(ii)  With  respect  to  each  covered 
product,  when  a  seller  calculates  its 
amount  of  increased  product  costs  not 
recouped  under  this  paragraph,  it  shall 
calculate  its  revenues  as  though  the 
greatest  amount  of  increased  product 
costs  actually  added  to  the  May  15, 1973 
selling  price  of  that  covered  product  and 
included  in  the  price  charged  to  any 
class  of  purchaser  had  been  added  in 
the  same  amount  to  the  May  15, 1973 
selling  price  of  such  covered  product 
and  included  in  the  price  charged  to 
each  class  of  purchaser;  except  that,  (A] 
where  an  equal  amount  of  increased 
product  cost  is  not  included  in  the  price 
charged  to  a  purchaser  because  of  either 
a  price  term  of  a  written  contract 
covering  the  sale  of  such  product  which 
was  entered  into  on  or  before  September 
1, 1974,  or  the  provisions  in  paragraph 
(b){l)(iv),  such  portion  of  the  increased 
product  costs  not  included  in  the  price 
charged  to  such  a  purchaser  need  not  be 
included  in  the  calculation  of  revenues, 
and,  (B)  the  greatest  amount  of 
increased  costs  actually  added  to  the 
May  15, 1973  selling  price  of  gasoline 
and  included  in  the  price  charged  to  any 
class  of  purchaser  that  purchases 
gasoline  at  retail  from  a  reseller-retailer 
at  any  service  station  operated  by 


employees  of  the  reseller-retailer  shall 
be  added,  in  the  same  amount  (less  any 
actual  differential  or  eight  and  six  tenths 
(8.6)  cents  per  gallon,  whichever  is  less) 
to  the  May  15, 1973  selling  price  of 
gasoline  and  included  in  ^e  price 
charged  to  all  other  classes  of 
purchaser.  Beginning  June  15, 1980,  the 
cents  per  gallon  differential  shall  be 
adjusted  every  six  (6)  months  to  reflect 
the  GNP  deflator. 

***** 

8.  Section  212.93(e)(3)  is  revised  to 
read  as  follows: 

§  212.93  Price  rule. 
***** 

(e)  *  *  * 

(3)  With  respect  to  retail  sales  of 
gasoline  by  retailers,  increased  costs  not 
recouped  on  or  before  July  16, 1979  shall 
not  be  carried  forward  pursuant  to 
paragraph  (e)(1)  of  this  section  to  be 
recouped  after  July  16, 1979.  Except 
when  gasoline  is  priced  pursuant  to 
paragraph  (a)(5)  of  this  section,  with 
respect  to  all  other  sales  of  gasoline, 
increased  costs  not  recouped  on  or 
before  May  1, 1980  shall  not  be  carried 
forward  pursuant  to  paragraph  (e)(1)  of 
this  section  to  be  recouped  after  May  1, 
1980. 

***** 

(FR  Doc.  80-13741  Filed  5-1-80;  9:54  am) 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10CFR  Part  212 

[Docket  No.  ERA-R-79-32E] 

Resellers’  and  Reseller-Retailers’  Price 
Rules  for  Gasoline 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice  of  Continued 
Rulemaking. 

SUMMARY:  Today  DOE  is  issuing  final 
rules  regarding  the  reseller  and  reseller- 
retailer  price  rules  for  gasoline.  In 
addition,  DOE  is  continuing  its 
rulemaking  with  respect  to  the  proposed 
“layering”  provisions.  A  discussion  of 
the  proposed  “layering”  provision  may 
be  found  in  the  Notice  of  Proposed 
Rulemaking  (44  FR  69602,  December  3, 
1979)  and  the  final  rules  issued  today. 
DATES:  Comments  on  the  Notice  of 
Continued  Rulemaking  will  be  accepted 
until  July  1, 1980. 

ADDRESSES:  Comments  should  be  sent 
to  Public  Hearing  Management,  Docket 
No.  ERA-79-32-E,  Department  of 
Energy,  Room  2313,  2000  “M”  Street 
NW.,  Washington,  D.C.  20461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Gillette  (Hearing  Procedures), 
Economic  Regulatory  Administration, 
Room  2214,  2000  M  Street  NW., 
Washington,  D.C.  20461,  (202)  653- 
3757. 

William  L.  Webb  (Office  of  Public 
Information).  Economic  Regulatory 
Administration.  Room  110-B,  2000  M 
Street  NW.,  Washington,  D.C.  20461, 
(202)  653-4055. 

Chuck  Boehl  or  Ed  Mampe  (Regulations 
and  Emergency  Planning),  Economic 
Regulatory  Administration,  Room 
7204,  2000  M  Street  NW.,  Washington, 
D.C.  20461,  (202)  653-3199. 

William  Funk  or  William  Mayo  Lee 
(Office  of  General  Counsel), 
Department  of  Energy,  Room  6A-127, 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585.  (202)  252- 
6736  or  252-6754. 

Issued  in  Washington,  D.C.  on  April  28, 

1980. 

F.  Scott  Bush, 

Assistant  Administrator,  Regulations  and 
Emergency  Planning,  Economic  Regulatory 
Administration. 
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The  ‘Veminders”  below  identify  documents  that  appeared  in  issues  of 
the  Federal  Register  15  days  or  more  ago.  Inclusion  or  exclusion  from 
this  list  has  no  legal  significance. 

Rules  Going  Into  Effect  Today 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service — 

21828  4-2-80  /  Mymouth  red-bellied  turtle  in  Massachusetts; 

Listing  as  endangered  with  critical  habitat 

List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today’s  List  of  Public 
Laws. 

Last  Listing  April  29, 1980 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  . 
AND  HOW  TO  USE  IT 


FOR:  Any  person  who  uses  the  Federal  Register  and 

.  Code  of  Federal  Regulations. 

WHO:  'The  Office  of  the  Federal  Register. 

WHAT:  Free  public  brierings  (approximately  2  Vs  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  Federal  Register 
and  the  Code  of  Federal  Regulations. 

3.  The  important  elements  of  t}rpical  Federal 
Register  dociunents. 

4.  An  introduction  to  the  Hnding  aids  of  the 
FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to 

information  necessary  to  research  Federal 
agency  regulations  which  directly  affect 
them,  as  part  of  the  General  Services 
Administration's  efforts  to  encourage  public 
participation  in  Government  actions.  'Hiere 
will  be  no  discussion  of  speciflc  agency 
regulations. 


WASHINGTON,  D.C. 

WHEN:  May  30;  June  13  and  27;  July  11  and  25;  at  9  a.m. 
(identical  sessions). 

WHERE:  Office  of  the  Federal  Register,  Room  9409, 

1100  L  Street  NW..  Washington,  D.C 
RESERVATIONS:  Call  Mike  Smith.  Workshop 
Coordinator,  202-523-5235. 

Gwendolyn  Henderson,  Assistant 
Coordinator.  202-523-5234. 

NEW  ORLEANS,  LA. 

WHEN:  May  8  and  9;  at  9  a.m.  (identical  sessions.) 
WHERE:  Room  125,  Hale  Boggs  Federal  Bldg. 

(identical  sessions.) 

500  Camp  Street,  New  Orleans,  La. 
RESERVATIONS:  Call  Mary  Malouse,  504-589-6601. 

SALT  LAKE  CITY,  UTAH 

WHEN:  May  19  and  20;  at  9  a.m.  (identical  sessions.) 
WHERE:  Room  3421,  Federal  Bldg.,  125  S.  State  St., 

Salt  Lake  City,  Utah. 

RESERVATIONS:  Call  Helen  Ferderber,  Salt  Lake  City, 
Federal  Information  Center, 
801-524-5353. 

SEATTLE,  WASH. 

WHEN:  May  23;  9  a.m. 

WHERE:  North  Auditorium,  Federal  Bldg.,  915  2nd 
Avenue,  Seattle,  Wash. 

RESERVATIONS:  Call  the  Seattle  Federal  Information 
Center.  206-442-0570. 

CHICAGO,  ILL 

WHEN:  May  28  and  29;  at  9  a.m.  (identical  sessions.) 
WHERE:  Room  204A,  Dirksen  Federal  Bldg.,  Chicago,  Ill. 
RESERVATIONS:  Call  Ardean  Merrifield,  312-353-0339. 


‘  i-:'v  :  • 
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ST.  touts,  MO. 


WHEN:  ]une  24  and  25;  at  9:00  a.m.  (identical  sessions.) 
WHERE:  Room  3720,  Federal  Office  Bldg.  1520  Market 
Street,  St.  Louis,  Mo. 

RESERVATIONS:  Call  Evelyn  Wiebusch,  Federal 

Information  Center,  314-425-4106. 

PITTSBURGH,  PA. 

WHEN:  June  4  at  1:30  p.m.  and  June  5  at  9  a.m. 

(identical  sessions.) 

WHERE:  Rooms  2212  and  2214  (both  days).  Federal  Bldg., 
1000  Liberty  Ave.,  Pittsburgh,  Pa. 
RESERVATIONS:  Call  Mary  Silipo,  Pittsburgh  Federal 
Information  Center,  412-644-3456. 


Advance  Orders  are  now  Being  Accepted  for  Delivery  in  About  6  Weeks 


CODE  OF  FEDERAL  REGULATIONS 


(Revised  as  of  January  1,  1980) 


Quantity  Volume 


Price  Amount 


Title  7— Agriculture  $7.00  $1 

(Parts  53  to  209) 

Title  7— Agriculture  5.50  _ 

(Parts  300  to  399) 

Title  7— Agriculture  7.00  _ 

(Parts  1000  to  1059) 

Title  7— Agriculture  6.00  __ 

(Part  2853  to  End) 

Title  12— Banks  and  Banking  11.00  _ 

(Part  300  to  End) 


Total  Order  $ 


[A  Cumulative  checklist  ofCFR  issuances  for  1980  appears  in  the  back  of  the 
first  issue  of  the  Federal  Register  each  month  in  the  Reader  Aids  section.  In 
addition,  a  checklist  of  current  CFR  volumes,  comprising  a  complete  CFR 
set,  appears  each  month  in  the  LSA  (List  of  CFR  Sections  Affected). "i 


PLEASE  DO  NOT  DETACH 


MAIL  ORDER  FORM  To: 

Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C  20402 


Lmlosed  find  $ . .  (cheek  or  money  order)  or  charge  to  my  Deposit  Account  No. 

Please  send  me . copies  of: 


PCrASE  Fil  l.  IN  MAILING  LABI  I. 
BFLOW' 


Name - 

Settet  address 


City  and  State 


ZIP  Code 


FOR  USEOFSUPT.DOCS. 

_ Enclosed _ 

To  be  mailed 

_ later _ 

_ Subscription - - - 

Refund _ 

Postage _ 

Foreign  handling _ 


FOR  PROMPT  SHIPMENT,  PLEASE  PRINT  OR  TYPE  ADDRESS  ON  LABEL  BELOW,  INCLUDING  YOUR  ZIP  CODE 


SUPFRINTENDLNT  OF  DOCI  MENTS 
II.S.  GOVERNMENT  PRINIING  OFFICE 
WASHINGTON,  D.C.  20102 

OFFICIAL  BUSINESS 


POSTAGE  AND  FEES  PAID 
U.S.  GOVERNMENT  PRINTING  OFFICE 

375 

SPECIAL  FOURTH-CLASS  RATE 
BOOK 


Street  address _ _ 

City  and  State  _ _ _ _ _ _ ....... _ ZIP  Code.... 


